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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

M. C. No. 6463 

Mary E. Chew king. Plaintiff, 

vs. 

Mary E. Butler, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 In the District Court of the States for the 

District of Columbia 

M. C. No. 6463 

Mary E. Chewning, Plaintiff, 

vs. 

Mary E. Butler, Defendant. 

Memorandum 

April 5-1940 

Certified copy of a Judgment from the Municipal Court 
of the District of Columbia—filed. 
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MARY E. CHEWX1XG VS. DISTRICT OF COLUMBIA. 


Attachment on Judgment 
Issued April 16 1940 


The President of the United States, to the Marshal for 
said District—GREETING: 

YOU ARE HEREBY COMMANDED to attach the 
goods, chattels, and credits of tlie defendant, if to be found 
in this District, of value sufficient to satisfy the plaintiff’s 
judgment against the defendant in this Court in the above- 
entitled cause, on the 5th day of April 1940, for $201.00 
and $30.15 atty’s fee, with interest from 11/2/33, for 
money payable to the plaintiff by the defendant, and $25.00 
for cost of suit; and the same so attached, safely keep and 
have before said Court, on or before the tenth day occur¬ 
ring after the execution of this writ, that the same may be 
condemned unless sufficient cause be shown to the con¬ 
trary; and, if said goods, chattels, or credits be attached 
in the hands or possession of any person or persons other 
than the defendant, notify such person or persons of such 
seizure, and warn him or them to appear before said 
Court, within the time aforesaid, to show cause why the 
same should not be condemned and execution thereof had 
according to law. And have then there this writ, so en¬ 
dorsed as to show when and how you have executed it. 

WITNESS, The Honorable Chief Justice of said Court 
the 16" day of April, A. D. 1940. 


(Seal) 


CHARLES E. STEWART, 
Clerk. 

By ANDREW A. HORNER, 
Assistant Clerk. 


Notice 

April 16, 1940 

To District of Columbia, a corporation, District Bldg., 
Garnishee. 

YOU ARE HEREBY NOTIFIED that any property 
or credits of Mary E. Butler, an employee of Gallinger 
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Hospital in your hands are seized by virtue of the fore¬ 
going writ of attachment, and you are hereby warned to 
appear in said Court, on or before the tenth day after ser¬ 
vice hereof, and show cause, if any there be, why the prop¬ 
erty or credits so attached should not be condemned and 
execution thereof had. 

JOHN B COLPOYS 
U. .S’. Marshal. 

By WM. J. KIRKLAND 

Deputy — 

Marslial’s Rcturn 

Attached credits in the hands of the above named—Dis¬ 
trict of Columbia as a Corporation by serving G. M. 
Thornett, Secretary of the Board of Commissioners of the 
said D. of C. and served them with copies of this Writ, 
Interrogatories, and Notices as Garnishee of Defendant 
Personally 4-16-40 

JOHN B. COLPOYS 
U. S. Marshal in and for the 
District of Columbia. 

By H B CLAGGETT, JR. 

Deputy — 

K. 

CORNELIUS II DOHERTY 

Plaintiff's Attorney. 

3 Interrogatories in Attachment 

Notice 

To District of Columbia, a corporation, District Bldg., 
Garnishee 

You are required to answer the following interroga¬ 
tories under oath, within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff's claim, with interest and costs of suit. 

CORNELIUS H DOHERTY 

Attorney for Plaintiff . 
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MARY E. CHEWNING VS. DISTRICT OF COLUMBIA. 


Interrogatories 

1st. Were you at the time of the service of the writ 
of attachment, served herewith, or have you been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant ? If so, how, 
and in what amount ? 

Answer:. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filint*: of your answer to this 
interrogator^*, anv goods, chattels, or credits of the defen- 
dant in your possession or charge? If so, what? 

Answer:. 

3rd. Do you have in your possession a check payable to 
the order of Mary E. Butler, the defendant, an employee of 
Gal linger Hospital? 

4th. What salary does defendant receive? 

Subscribed and sworn to before me this .... day of 
a D 1 ( ) 

• ••••••••■•• A Jk • A/ • A • ' • • 

4 1 Motion to Quash Garnishment 

Filed April 17 1940 

* * # 

The District of Columbia, garnishee herein, moves the 
Court as follows: 

1. To quash the garnishment because the District of Co¬ 
lumbia, a municipal corporation, is exempt from garnish¬ 
ment proceedings involving the collection of private debts. 

EL WOOD II. SEAL 

W 

Corporation Counsel, D. C. 

CHESTER H. GRAY 

Assistant Corporation Counsel 

D. C. 

Attorneys for District of Columbia. 
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Order Granting Motion of Garnishee to Quash 

Garnishment 

Filed April 17 1940 

* * * 

This cause coming on to be heard upon the motion to 
quash the writ of garnishment filed herein by the District 
of Columbia, and having been duly argued and considered, 
it is by the Court this 17th day of April, 1940, ORDERED 
that the said motion be, and the same hereby is, granted. 

Bv the Court: 

DANIEL W. O’DOXOGHUE 
Justice . 

Seen: 

CORNELIUS H DOIIERTY 
Atty for Plaintiff 

CHESTER H. GRAY 
Atty for Dist. of Columbia 


5 Notice of Appeal 

Filed April 17 1940 
* * • 

Notice is hereby given this 17" day of April, 1940, that 
Mary E. Chewning hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 17th day of April, 
1940 in favor of The District of Columbia against said 
Mary E. Chewning 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 


Memorandum 

April 17 1940 

Cost bond on appeal ($250.00)—filed. 
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MARY E. CHFAVNIXG VS. DISTRICT OF COLUMBIA. 


6 Designation of Record 

April 17 1940 

* # # 

Comes now Mary E. Chewning, appellant in the above 
entitled cause, and designates the parts of the record which 
she desires to have included in the transcript, said parts of 
the record being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Memorandum covering judgment in the District 
Court. 

2. Garnishment. 

3. Motion to quash on behalf of the District of Co¬ 
lumbia. 

4. Order granting motion of garnishee to quash garnish¬ 
ment. 

5. Notice of appeal. 

6. Memorandum of filing of cost bond. 

7. This designation. 

CORNELIUS II DOHERTY 

Attorney for Plaintiff. 

Copy of the foregoing designation acknowledged this 
17th day of April, 1940. 

CHESTER H. GRAY 
Attorney for the District of 
Columbia. 

Waiver as to Counter Designation of Record 

Filed April 20 1940 

* # * 

The District of Columbia does not desire to file a counter 
designation of record. 

ELAYOOD H. SEAL 

AY 

Corporation Counsel, D. C. 

7 VERNON E. AYEST 

Principal Assistant Corpora¬ 
tion Counsel, D. C. 

CHESTER H. GRAY 
Assistant Corporation Coun¬ 
sel, D. C. 
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8 District Court of the United States for the 

District of Columbia 

Uxitf.d States of America, 

District of Columbia, $$: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 7, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 6463, Municipal 
Court, wherein Mary E. Cliewning is Plaintiff and Mary 
E. Butler is Defendant, as the same remains upon the files 
and of record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of April, *1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7669. Mary E. Cliewning, Ap¬ 
pellant, vs. The District of Columbia, a Municipal Cor¬ 
poration, Garnishee. United States Court of Appeals for 
the District of Columbia Filed May 1-1940 Joseph W. 
Stewart, Clerk. 
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IN THE 


WLnittl} States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 

No. 7669. 


Mary E. Chewning, Appellant , 
v. 

The District of Columbia, a Municipal Corporation, 

Garnishee, Appellee. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case orig¬ 
inated in the District Court of the United States for 
the District of Columbia, where the appellant, on April 
16, 1940, filed an attachment on a judgment in the 
case of Mary E. Chewning v. Mary E. Butler, against 
the defendant, The District of Columbia, attaching 
any funds in the hands of the appellee belonging to 
the judgment debtor, Mary E. Butler (R. 2). 

The appellee on April 17, 1940, filed a motion to 
quash the garnishment (R. 4) and this motion was 
granted on April 17, 1940 (R. 5). A notice of appeal 
was filed on April 17, 1940 and a cost bond executed 
(R. 5). 


0 


The jurisdiction of the District Court of the United 
States for the District of Columbia is governed by 
Title IS, Chapter 3, Section 44 of the Code of Laws 
for the District of Columbia, and the appeal to this 
Court is governed by Title IS, Chapter 2, Section 26 
of the Code of the District of Columbia, Complete to 
March 4, 1929. 


STATEMENT OF THE CASE. 

This appeal directly presents to this Court the ques¬ 
tion as to whether or not the District of Columbia may 
l>e garnisheed at the instance of a judgment creditor 
in order to satisfy the judgment out of the funds in 
the hands of the District Government belonging to the 
judgment debtor, and whether the District is exempt 
from garnishment proceedings involving the collection 
of private debts. 


STATEMENT OF POINTS. 


The Court erred in granting appellee’s motion to 
quash the garnishment. 

1 SUMMARY OF ARGUMENT. 

1. The District of Columbia is a municipal corpora¬ 
tion having a right to sue and be sued and subject to 
the ordinary rules that govern the law of procedure 
between private persons and is not exempt from gar¬ 
nishment proceedings involving the collection of pri¬ 
vate debts. 

2. After a check has been issued for the payment of 
services of an employee, and prior to its receipt by the 
employee, the attachment of this check is not an inter¬ 
ference with governmental functions. 
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ARGUMENT. 

The District of Columbia is a municipal corporation 
having a right to sue and be sued and subject to 
the ordinary rules that govern the law of proce¬ 
dure between private persons and is not exempt 
from garnishment proceedings involving the col¬ 
lection of private debts. 

Mary E. Butler, the judgment debtor, is a nurse in 
the employ of Gallinger Hospital, a part of the Dis¬ 
trict of Columbia, and receives her pay through the 
District of Columbia, and on the 16th day of April, 
1940, a garnishment was issued out of the District 
Court of the United States for the District of Colum¬ 
bia, attaching any credits in the hands of the District 
of Columbia belonging to Mary E. Butler in accor¬ 
dance with Sections 285, 286, 287, and 2S8 of Title 24 
of the Code of Laws for the District of Columbia, 
complete to March 4, 1929, and on the 17th day of 
April, 1940, a motion to quash this garnishment was 
filed on the ground that the District of Columbia was 
a municipal corporation and exempt from garnishment 
proceedings involving the collection of private debts 
(K. 4) and this motion to quash was granted. 

It is true that the District of Columbia is a munici¬ 
pal corporation, but this Court and the Supreme Court 
of the United States, on a number of occasions, have 
held that the District of Columbia should be placed in 
the same category as a private person. 

In the case of Metropolitan Railroad v. District of 
Columbia , 132 U. S., Page 1, the Court said: 

“The first question, therefore, will be, whether 
the District of Columbia is, or is not, a municipal 
body merely, or whether it has such a sovereign 
character, or is so identified with or representa- 
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tive of the sovereignty of the United States as to 
be entitled to the prerogatives and exemptions of 
sovereignty. ’ 

and in answering this question the Court, at Page 9, 
said: 

“We are clearly of opinion that the plaintiff is 
a municipal corporation having a right to sue and 
be sued, and subject to the ordinary rules that 
govern the law of procedure between private per- 


In the case of Croson v. District of Columbia , 55 
Apps., D. C., 122, the Court said: 

“The District of Columbia, as a municipal cor¬ 
poration, has the right to sue and be sued, but it 
possesses no sovereign power. * * * Its supreme 
legislative bodv is Congress. * * 4 The authority 
of Congress, as the Legislature of the District, is 
plenary.” 

It is apparent from the foregoing citations that the 
Supreme Court of the United States and this Court 
have indicated very clearly that the District of Co¬ 
lumbia should be considered in the same light, insofar 
as litigation is concerned, as if any private citizen 
Were a party, but this Court has indicated that the 
District of Columbia was not subject to attachment 
and garnishment because of its governmental capacity, 
and also in the case of McCarthy v. United States 
Ship piny Board. CO Apps. D. C. 311, where an attach¬ 
ment was issued out of the District Court attaching 
funds in the hands of the United States Shipping 
Board and was quashed by that Court, this Court 
affirmed the decision of the District Court, saying: 


o 


“We agree with the decision of the lower Court. 
The judgment debtor was employed by the Fleet 
Corporation as manager of the terminals and real 
estate division of the operation department. All 
of such terminals and real estate were the prop¬ 
erty of the United States, and were operated by 
the Fleet Corporation as a public agency in the 
performance of certain administrative functions 
of the Government. The corporation is financed 
by the United States, the property operated by it 
belongs to the Government, and it functions as an 
instrumentality or department of the Govern¬ 
ment. # * * 

“It follows that the corporation cannot be made 
subject to attachment or garnishment in a case 
involving solely the rights and liabilities of other 
parties. ‘The exemption of a State from being 
made garnishee extends to its officers and agents. 
The same ruling applies to Federal officers and 
agents. These exemptions are also sustained upon 
consideration of public policy.’ ” 

The reasoning which was applied by this Court is 
counter to the ruling of the Supreme Court in the 
case of Federal Housing Administration v. Burr, 60 
Sup. Court Reporter, Page 488, decided February 1*2, 
1940, in which the Supreme Court granted certiorari 
to review a judgment of the Supreme Court of Mich¬ 
igan. In that case garnishment proceedings were in¬ 
stituted against the Federal Housing Administration 
in accordance with the law of the State of Michigan, 
and the Federal Housing Administration contended 
that it was immune from garnishments of this kind, 
and the Supreme Court said: 

“Clearly the words ‘sue and be sued’ in their 
normal connotation embrace all civil process in¬ 
cident to the commencement or continuance of 
legal proceedings. Garnishment and attachment 
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commonly are part and parcel of the process, pro¬ 
vided by statute, for the collection of debts. * * * 
But however it may be denominated, whether legal 
or equitable, and whenever it may be available, 
whether prior to or after final judgment, gar¬ 
nishment is a well-known remedy available to suit¬ 
ors. To sav that Comrress did not intend to in- 
elude such civil process in the words ‘sue and be 
sued* would in general deprive suits of some of 
their efficacy. Hence, in absence of special cir¬ 
cumstances, we assume that when Congress au¬ 
thorized federal instrumentalities of the type here 
involved to ‘sue and be sued’ it used these words 
in their usual and ordinarv sense.” 

It appears that the District of Columbia stands in 
no different light than the various corporations which 
have been authorized by Congress as a business 
agency, such as Reconstruction Finance Corporation, 
Federal Housing Administration and others. They 
all derive their power and authority from Congress, 
and if the “sue and be sued” clause is used in the Act 
of Congress bringing the District of Columbia into 
being, as it was subsequently used in reference to the 
various administrative agencies, then the same inter¬ 
pretation should be given to these words. 

The District of Columbia, itself, takes advantage of 
the right to garnishee and has used it in numerous 
cases in which it is the plaintiff, and to be itself a 
garnishee where it owes monies to private individuals 
would not in and of itself constitute a greater inter¬ 
ference with the performance of its governmental 
functions than it would the governmental functions 
of any of the various administrative agencies referred 
to in the Burr case. 

Under the present procedure a letter is written to 
the Commissioners concerning the obligation of the 



employee of the District of Columbia to a third party, 
and this letter is then referred by the Commissioners 
to the head of the Department in which the employee 
works, and they require an answer from the employee 
to the head of the branch where he is employed, and 
an answer back from the head of the branch to tin* 
Commissioners, who in turn advise the creditor of the 
entire situation, and surely the answering of a gar¬ 
nishment would be less interference with the perform¬ 
ance of the officers of the District. 

Again in the Burr case, the Court said: 

“In our view, however, the bridge was crossed 
when Congress abrogated the immunity by this 
‘sue and be sued’ clause. And no such grave in¬ 
terference with the federal function has been 
shown to lead us to imply that Congress did not 
intend the full consequences of what it said. 
Hence, considerations of convenience, cost and 
efficiency which have been urged here are for Con¬ 
gress which, as we have said, has full authority 
to make such restrictions on the ‘sue and be sued* 
clause as seem to it appropriate or necessary." 


Under the circumstances, the District of Columbia, 
being permitted to sue and be sued, and the decision 
of both the Supreme Court of the United States and 
the Court of Appeals of the District of Columbia, 
holding that the District of Columbia is subject to the 
ordinary rules that govern the law of procedure be¬ 
tween private parties, it would be subject to garnish¬ 
ment in the suit brought against a debtor who is an 
employee of the District of Columbia. 

In the case of Waterbury v. Board of Commission¬ 
ers, 10 Montana 515, 26 Pacific Reporter, 1002, there 
is a very concise statement covering the payment of 
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’ ” ations of Government employees, which statement 
follows: 


“Returning to the case at bar, we cannot agree 
that there is any reason why the great public 
duties of a county need be imperfectly performed, 
or that its business is in any danger of derange¬ 
ment, if it be compelled, by process of a court, 
to pay the salary of a servant to that servant’s 
creditors. The county has no suit to defend, no 
counsel to employ, no witnesses to collect and pay. 

1 It has no burden cast upon it, and no duty to per¬ 
form, except to act as temporary stakeholder, to 
await the determination of a court, in an action 
in which the countv has no interest. 

The argument of public policy as to inconven¬ 
ience to the county and its officers does not reach 
our mind with sufficient force to impair another 
view of law and of right that is recognized 
throughout the civilized world; that is, that debt¬ 
ors should pay their debts. This, of course, with 
the modification that the means of livelihood 
' should be left to the debtor, which view is em¬ 
bodied in the laws of exemption from execution, 
which in this state are very liberal. The debtor’s 
earnings for 30 days prior to the levy of a writ 
are exempt from seizure. The servant of the 
county is thus secured in his support, if he earns 
it, and the county is not liable to lose the services 
of competent officers. Indeed, it has never been 
; observed that a county has difficulty in obtaining 
employees to do its work, and the county may 
surely obtain as good service from those who pay 
their debts as from those who avoid such payment, 
and are protected in the avoidance by the unsatis¬ 
fying doctrine of public policy 
'We conclude that there is no substantial argu¬ 
ment from public policy which requires us to read 
the law as to garnishment of counties differently 
from what its letter seems to us to declare. Coun- 
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ties are not exempted from garnishment by stat¬ 
ute. On the contrary, their liability to the process 
is within the letter of the law. \Ye find nothing 
in the spirit or the doctrine of public policy which 
induces to add to or take from the letter. The 
judgment of the district court is reversed, and 
the cause is remanded, with directions to that 
court to enter judgment in favor of the plaintiff 
for $210.40, and interest at the rate of 10 per cent, 
per annum from the 12th day of March, 1888, and 
for the costs of this appeal.” 

After a check has been issued for the payment of ser¬ 
vices of an employee, and prior to its receipt by 
the employee, the attachment of this check is not 
an interference with governmental functions. 

In the third question in the interrogatories served 
cn the appellee (R. 4) is the following: “Do you have 
in your possession a check payable to the order of 
Mary E. Butler, the defendant, an employee of Gal- 
linger Hospital?” 

The judgment debtor is a regular employee of the 
District of Columbia and receives a check every two 
weeks in accordance with her contract of employment, 
and the theory on which appellant relies is that after 
this check lias been issued, with the judgment debtor 
named as payee therein, and prior to the time that 
the check has been turned over to the judgment 
debtor, the execution is not being issued against the 
District in anv wav referring to its governmental func- 
tion, for the turning over of the check to the judgment 
debtor is purely a ministerial act in which the District 
is in no way a necessary, but only a nominal, party. In 
the event of the failure of the District of Columbia to 
pay over this check every two weeks to the judgment 
debtor, so long as she is in the employ of the District, 
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tho judgment debtor could, by suit against the District 
of (’ohm-bin, require the District of Columbia to pay 
her the salary due. 

In the case of Darker v. Butler. 70 Appeals D. C. 
103. (IT W. L. R. 395, 104 Fed. (2d) 236, the Court de¬ 
scribes an indispensable party as follows: 

“Indispensable parties are those who have an 
interest in the controversy ‘of such a nature that 
a final decree cannot be made without either af¬ 
fecting that interest or leaving the controversy in 
such a condition that its final termination may be 
1 wholly inconsistent with equity and good con¬ 
science.* " 


Numerous cases have come up from our District 
Court to the Court of Appeals and from the Court of 
Appeals to the Supreme Court of the United States 
on this particular point. McAdoo v. Ormes , 47 Apps. 
364, was taken to the Supreme Court of the United 
States, which was then known as Houston v. Ormes, 
252 U. S. 469, and the Houston case was followed in 
the case of Mellon v. Orinoco Iron Company , 266 U. S. 
121, where the Court, at Page 125, said: 

“It is contended, on behalf of the Secretary of 
the Treasure, that his dutv in this regard is en- 
tirelv ministerial, that he must carrv out the be- 
best of the Secretary of State, who is charged by 
law with determining who the proper claimants 
are, and therefore that, after the decision of the 
Secretary of State, no court may interfere be¬ 
tween the payment by the Secretary of the Treas¬ 
ury to the claimant found to be entitled. We con¬ 
sider this question to be already settled by the 
decision of this Court against the Government’s 
contention. 

In Houston v. Ormes, 252 U. S. 469, Congress 
had appropriated $1,200 to pay a claim found by 
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the Court of Claims to be due to one Susan San¬ 
ders. This was a suit, brought by one who claimed 
an equitable lien for attorney's fees upon the 
amount thus appropriated, to enjoin the Secretary 
of the Treasury and the Treasurer of the United 
States from paying the amount due on that lien to 
the person named in the appropriation, and to re¬ 
quire them to pay the sum claimed to a receiver 
in the suit pending the hearing and to accept the 
receipt of the receiver as in full acquittance of 
the Government from the parties to the suit for 
the amount paid him. The Court in that case said, 
p. 473: 

‘In the present case it is conceded, and properly 
conceded, that payment of the fund in question to 
the defendant Sanders is a ministerial duty, the 
performance of which could be compelled by a 
mandamus. But from this it is a necessary con¬ 
sequence that one who has an equitable right in the 
fund as against Sanders mav have relief against 
the officials of the Treasure through a mandatorv 
writ of injunction, or a receivership which is its 
equivalent, making Sanders a party so as to bind 
her and so that the decree may afford a proper 
acquittance to the Government. The practice of 
bringing suits in equity for this purpose is well es¬ 
tablished in the courts of the District (Sanborn v. 
Maxwell, IS App. D. C. 245: Roberts v. Consaul, 
24 App. D. C. 551, 562; Jones v. Rutherford, 26 
App. D. C. 114; Parish v. "McGowan, 39 App. D. C. 
184: s. c. on appeal. McGowan v. Parish, 237 IT. S. 
*285, 295). Confined, as it necessarily must be, to 
cases where the officials of the Government have 
only a ministerial duty to perform, and one in 
which the party complainant has a particular in¬ 
ter; st, the practice is a convenient one, well sup¬ 
ported by both principle and precedent.’ 

Tt seems to us that the present case can not be 
distinguished from the one cited. It is conceded 
by the Government that the duty of the Secretary 
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of the Treasury is ministerial and is to pay the 
amount ordered distributed by the Secretary of 
State to the persons named in his certificate. Cer¬ 
tainly the action of the Secretary of the Treasury, 
in obedience to an appropriation by Congress, is 
neither more nor less of a ministerial duty than 
tin* obligation of the Secretary of the Treasury in 
1 the case at bar to act in compliance with the direc¬ 
tion of the Secretary of State/’ 

In the case of M/qurl v. MrCnrl. 291 U. S. 442, 54 Sup. 
Court Reporter, 4(55, a case where the retired pay and 
allowances of a retired soldier were held up by the 
Chief of Finance, and a petition for mandamus was 
filed in the District Court of the United States by the 
retired soldier against McCarl, who was then Comp¬ 
troller General, the Court said: 

“The principal question upon which the case 
turns, and the only one we need consider, is 
whether the statutes involved so plainly require 
the payment of the voucher that such payment con¬ 
stitutes a mere ministerial act on the part of the 
disbursing officer. Following numerous cases 
theretofore decided, the applicable rule in respect 
! of the writ of mandamus is stated in Wilbur v. 
United States. 281 1/ S. 206, 218. 219, 50 S. Ct. 
320. 324. 74 L. Ed. 809, as follows: 

‘Mandamus is employed to compel the perform¬ 
ance, when refused, of a ministerial duty, this 
being its chief use. It also is employed to compel 
action, when refused, in matters involving judg¬ 
ment and discretion, but not to direct the exercise 
of judgment or discretion in a particular way nor 
to direct the retraction or reversal of action al¬ 
ready taken in the exercise of either.’ ” 
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and again the Court said: 

“It is hard to see how it reasonably can be 
thought that these acts have any effect upon the 
status of the enlisted men, since they are limited, 
in express terms, to officers. They do not modify 
or purport to modify in any way the provisions of 
section 36 of the act of 1901 in respect of such en¬ 
listed men. If that conclusion were not clear, the 
provisos would effectually settle the doubt. Put¬ 
ting aside those acts, therefore, as irrelevant, we 
have only to consider section 36 of the act of 1901, 
which plainly establishes the status of petitioner 
as an enlisted man in the Army, and the Act of 
March 2, 1907, which just as plainly directs that 
such an enlisted man, having served thirty years 
as such, shall be placed upon the retired list. In 
this situation the duty of the disbursing officer to 
pay the voucher in question ‘is so plainly pre¬ 
scribed as to be free from doubt and equivalent to 
a positive command,’ and, therefore, is ‘so far min¬ 
isterial that its performance may be compelled by 
mandamus.’ ” 

And again the Court said: 

“The Chief of Finance is charged bv law with 
the duty of disbursing all funds of the War De¬ 
lia rtment, including the pav of the Army. 
U.S.C., Title 10, § 172 (10 USCA § 172). The dis¬ 
bursing officer to whom the voucher was presented 
for payment, therefore, is simply a subordinate of 
the Chief of Finance, subject to his control and 
direction, and the suit was properly brought 
against the latter. The purpose of the suit was 
to control the action of the Chief of Finance, that 
is, to compel him to pay or cause to be paid the 
voucher in question. The disbursing officer as the 
mere agent of his superior officer is not an indis¬ 
pensable, although he might have been joined as 
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a proper, party. * * * We find no merit in the con¬ 
tention that the United States is a necessary party 
and this suit not maintainable without its con¬ 
sent.” 

In this case the District of Columbia is not a neces¬ 
sary party to the final disposition of this matter, and 
the only thing that concerns the Court is the question 
of the distribution of a check which is directed to the 
judgment debtor, for the judgment debtor is a party 
to the proceeding and any order that might be entered 
requiring the District to pay over the check to the 
judgment creditor would afford due acquittance to the 
District of Columbia. 

In the Court below the case of Buchanan v. Alex¬ 
ander, 4 Howard, 20, 11 L. Ed. 857, was relied upon as 
overcoming the case of Federal Housing Administra¬ 
tion v. Burr, but it is respectfully submitted that in the 
Buchanan case there was an actual attachment of 
funds belonging to the United States, which had not 
been specifically set aside prior to the time the attach¬ 
ment was issued, and all the cases cited by the appel¬ 
lant herein clearlv indicate that a mandamus would not 
lie, nor an injunction issue, unless there had been a def¬ 
inite setting aside of the fund, and until such time as 
the fund was ear-marked for the particular individual 
it remained public money, and could not be reached by 
mandamus or by injunction, but that just as soon as 
the particular fund was ear-marked and set aside for 
the particular individual then it ceased to be Govern¬ 
ment funds and it was purely a ministerial act in turn¬ 
ing over the particular fund or check to the individual. 
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CONCLUSION. 


In no sense can it be said that the garnishment that 
has been issued in this particular case is in the nature 
of a suit against the District of Columbia in its govern¬ 
mental capacity but merely an action in rein against the 
particular check, and which the judgment debtor her¬ 
self could, by mandamus, force the District to turn 
over to her, and if the judgment debtor can, by an ac¬ 
tion at law, control the disposition of the click, surely 


a judgment creditor may, by an appropriate action, 
come in and take control of that check for the purpose 
of satisfying her judgment. 

It further appears that the District of Columbia is 
a municipal corporation but subject to the rules that 
govern the law of procedure between private persons, 
and, being permitted by the Act of Congress to sue and 
be sued, it clearly comes within the decision of the case 
of Federal Housing Administration v. Burr permitting 
it to be garnisheed in suits between private persons, 
and it is respectfully submitted that the Trial Court 
erred in granting the motion to quash the garnishment 
herein and that this case should be reversed, with di¬ 
rections to the Trial Court to require the appellee to 


answer the garnishment. 


Cornelius H. Doherty, 
Attorney for Appellee* 
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SUMMARY OF ARGUMEXT 

A municipal corporation is not subject to process of garnish¬ 
ment 

The established rule has not been changed by the case of Fed¬ 
eral Housing Administration v. Burr. 

Garnishment will not lie against a municipality even after a 
check has been drawn. 

ARGUMENT 

I 

A municipal corporation is not subject to process of garnishment 

By the great weight of authority, municipal corporations are 
not subject to garnishment for the private debts of their em¬ 
ployees or other persons. 
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In 6 McQuilliii on Municipal Corporations (1936 Ed.) sec¬ 
tion 2681. page 771. it is said: 

“GARNISHMENT OF MUNICIPAL CORPOR¬ 
ATIONS. Municipal corporations and their officers 
having money or property in their hands to which 
other persons are entitled are generally held not liable 
to the creditors of such persons on attachment or garn¬ 
ishment process unless made so by statute or charter. 

The principle of these cases is that public officers, 
who are bound to transact the public business by cer¬ 
tain rules and in prescribed forms should not be ex¬ 
posed to the expense, inconvenience and hazard inci¬ 
dent to such proceedings.’’ 

There are two reasons for this rule. In the case of Merwin 
v. Chicago, 45 Ill. 133. 92 Amer. Dec., 204, one of the leading 
cases upon the subject, the court said: 

‘“Although this decision is not conclusive upon the 
question before us as res ad judicata, yet the entire 
spirit and reasoning upon which it is based must lead 
us to hold that a municipal corporation is not liable 
to process of garnishment. The question has been 
often before the American courts, and although the 
decisions are not uniform, in a large majority of the 
cases it has been held the writ would not lie. The 
reason given for these decisions is uniformly the same, 

1 and is substantially that given by this court in the 
case in 25 Illinois. It must be decided as a question 
of public policy. These municipal corporations are 
in the exercise of governmental powers to a very large 
extent. They control pecuniary interests of great 
magnitude, and vast numbers of human beings, who 
are more dependent on the municipal for the security 
of life and property, than they are on either the state 
! or the federal government. To permit the great pub¬ 
lic duties of this corporation to be imperfectly per¬ 
formed. in order that individuals may the better col¬ 
lect their private debts, would be to pervert the great 
objects of its creation. That its efficiency for pur¬ 
poses of government would be impaired by holding it 
liable to garnishment, cannot be doubted. 
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“A large and growing city like Chicago must con¬ 
stantly have hundreds of persons in its employment; 
and if the city cannot at short intervals make a settle¬ 
ment of these multitudinous accounts, but is liable 
to be drawn into court at the suit of every creditor 
of its numerous employees, it will not only be en¬ 
gaged in much expensive and vexatious litigation in 
which it has no interest, but. if unable to safely pay 
its employees and contractors, it may lose the services 
of persons that may be of much value.” 

In the case of Lewis v. Denver, 9 Colo. App.. 32S. 4S Pac. 
317, another leading case, it was said: 

“* * * But the salary of a public officer is a pro¬ 
vision made by law for his maintenance and support 
during his term, to the end that, without anxiety con¬ 
cerning his means of subsistence, he may be able to 
devote himself entirely to the duties of his office, and 
the public thus have the full benefit of his knowledge 
and ability in the services he is selected to render. If 
he could be deprived of his means of support by the 
garnishment of his salary, presumptively, his efficien¬ 
cy as an officer would be impaired, if not destroyed, 
and the public interests would suffer serious detri¬ 
ment.” 

The question presented is not novel in this jurisdiction. It 
was first decided in 1S72 in the case of Derr & Thompson v. 
Lukey, 1 MacArthur. 1S7. In that case a garnishment had 
been served upon the District of Columbia for the satisfaction 
of a judgment previously obtained against one Lubey, Water 
Registrar of the District. The District answered the garnish¬ 
ment admitting the payment of the sum of SoOO to Lubey. the 
judgment debtor, after the attachment was laid, and setting 
up that the salary of Lubey. because he was an officer of a 
municipal corporation, was not subject to attachment. Coun¬ 
sel for the garnishor moved the court for judgment of con¬ 
demnation against the District on its answer. Upon the over¬ 
ruling of that motion, an appeal was taken to the Supreme 
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Court of the District of Columbia sitting in general term, 
where the judgment of the trial court was sustained, the court 
saying: 


‘‘The decision of the Court below must be affirmed. 

We are all of the opinion that process of attachment 
will not lie to garnishee the salaries due from the Dis¬ 
trict Government to its officers, on the ground of pub¬ 
lic convenience and necessity.” 

This case was followed by the same court in the cases of 
Pottier and Stymus Manufacturing Company v. Taylor, 3 
MacArthur. 4. and Brown v. Finley. 3 MacArthur, 77. This 
court, in the case of Colu?nbia Brick Company v. District of 
Columbia, 1 App. D.C. 351, also followed the same rule, say¬ 
ing: 


‘‘It is true, the authorities upon this subject are not 
harmonious: and while some of the cases hold that 
funds in the hands of municipal corporations may be 
attached or arrested by garnishment, others hold that 
such bodies should be exempt from garnishment only 
for certain classes or species of debts due by them. 

But the great weight of authority is decidedly against 
allowing any garnishment or attachment at all in the 
hands of municipal corporations. It is not supposed 
to be within the contemplation of the legislature, un¬ 
less expressly provided, because of its great incon¬ 
venience and embarrassment, and therefore against 
public policy.” 

This court then quoted with approval from the case of Mer- 
win v. Chicago, supra. 

The authorities upon this subject are collected in an exhaus¬ 
tive note in 56 A. L. R., 601. While some conflict upon this 
proposition does exist, most of the decisions can be reconciled 
upon a consideration of the statutes there involved. In some 
States the statutes specifically permit writs of garnishment to 
be directed against municipal corporations, and in others the 
statutes specifically prohibit the issuance of such writs. In 
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a few States the courts have construed the general statutes 
relating to the issuance of garnishments as being broad enough 
to permit garnishments to be issued against municipalities. 
But the great weight of authority is, that, in the absence of 
a specific statute authorizing the issuance of such a writ 
against a municipality, it cannot be so issued. 

In the case of Troy Laundry & Machine Company v. Den¬ 
ver, 11 Colo. App. 36S. 53 Pac. 25G. it was held that a statute, 
which provided that ‘“all municipal corporations shall be sub¬ 
ject to garnishment upon writs of attachment and executions 
in the same manner that private corporations and persons are 
now.’’ applied only to a garnishment for a debt owed by the 
city to a claimant, and did not authorize the issuance of writs 
of garnishments for the collection of debts owed by the em¬ 
ployees of the municipality to third persons. 

The rule that a municipality is exempt from garnishment, 
in the absence of a statute specifically providing to the con¬ 
trary, has been adopted in the following jurisdictions; 

Alabama ( Skrewes v. Tennessee Coal, Iron <£ R. Co., 124 
Ala. 629, 82 Am. St. Rep. 214. 27 So. 435.) 

Arkansas ( Fort Smith v. Quinn, 170 Ark. 54. 27S S.W. 625). 

California (Lay v. Hammond, 212 Cal. 665. 300 Pac. 10). 

Colorado ( Lewis v. Denver, supra). 

Georgia ( Haverty Loan <fc Savings Co. v. McAfee, 179 Ga. 
673, 177 S.E. 241). 

Illinois (Merwin v. Chicago, supra). 

Indiana ( Wallace v. Lawyer, 54 Ind. 501. 23 Am. Rep. 661). 

Kansas ( Switzer v. Wellington, 40 Kan. 250, 19 Pac. 620). 

Maryland (Baltimore v. Root, S Md. 95. 63 Am. Dec. 692). 

Minnesota (Orme v. Kingsley, 73 Minn. 143. 75 XAV. 1123). 

Missouri (Sheppard v. Cape Girardeau, 1 S.W. 305). 

Nebraska (People v. Omaha. 2 Neb. 166). 

New York (Roscnstock v. New York, 101 App. Div. 9, 91 
X.Y. Supp. 737). 

Tennessee (Dickens v. Bransford Realty Co., 141 Tenn. 3S7. 
210 S.W. 644). 
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Texas (Sanger v. Waco, 15 Tex. Civ. App. 424. 40 S.W. 54S). 

Utah (Van Cott v. Pratt, 11 Utah, 209. 39 Pac. 827). 

Vermont (Bradley v. Richmond , 6 Yt. 121). 

Wisconsin (Mcrrcll v. Campbell, 49 Wis. 535. 5 X.W. 912). 

We submit that the decision of this court in the case of 
Columbia Brick Company is in accord with the great weight 
of authority. 

II 

The established rule has not been changed by the case of Federal 
Housing Administration v. Burr. 

Counsel for appellant relies upon the recent decision of the 
Supreme Court of the United States in the case of Federal 
Housing Administration v. Burr, 309 U.S. 242. in which it 
was held that the administrator of the Federal Housing Ad¬ 
ministration. since he was authorized by Congress ‘‘to sue and 
be sued in any court of competent jurisdiction, State or Fed¬ 
eral”. was also subject to process of garnishment. But the 
court did not hold, as counsel for appellent contends it did. 
that the authority to sue and be sued necessarily subjects one 
to garnishment. The court merely construed the statute there 
involved, and determined the intent of Congress as expressed 
therein. The Federal Housing Administration was created by 
Congress and authorized, as stated by the court, “to engage in 
commercial and business transactions with the public.” Its 
activities were similar to those of private corporations. That 
the Supreme Court recognized the distinction between a cor¬ 
poration of this character and a municipal corporation is ap¬ 
parent from the following excerpts from the opinion of the 
court: 


“* * * In the absence of such showing, it must be 
presumed that when Congress launched a governmen¬ 
tal agency into the commercial world and endowed 
it with authority to ‘sue or be sued/ that agency is 
not less amenable to judicial process than a private 
enterprise under like circumstances would be. 


“* * * Hence, in absence of special circumstances, 
we assume that when Congress authorized federal in¬ 
strumentalities of the type here involved to ‘sue and 
be sued’ it used those words in their usual and ordi¬ 
nary sense. State decisions barring garnishment 
against a public body though it may ‘sue and be 
sued’ are not persuasive here as they reflect purely 
local policies concerning municipalities, counties and 
the like, and involve considerations not germane to 
the problem of amenability to suit of the modern fed¬ 
eral governmental corporation.” 

The District of Columbia is not a “modern federal govern¬ 
mental corporation” authorized “to engage in commercial and 
business transactions with the public”, and “launched * * * 
into the commercial world”, but is a municipal corporation 
possessing not only the ordinary governmental functions of 
a municipality, but in addition many functions ordinarily per¬ 
formed by a State.—for example, the maintenance of penal 
and correctional institutions for the incarceration of persons 
convicted of crimes against the sovereignty; the maintenance 
of a department of insurance and an office for the licensing 
and titling of automobiles and the issuance and revocation of 
operators' permits. Both this court and the Supreme Court 
of the United States have held that the District of Columbia 
exercises governmental functions, such as the sprinkling of 
streets to keep down dust ( Harris v. District of Columbia, 256 
U.S. 650); designing of sewers ( Johnson v. District of Colum¬ 
bia, 1 IS U.S. 19); maintenance of a fire department (Broum 
v. District of Columbia, 29 App. D.C. 273); maintenance of 
public schools ( District of Columbia v. Tyrrell, 41 App. D.C. 
463); disinfection of dairies ( Coates v. District of Columbia, 
42 App. D.C. 194); maintenance of a workhouse ( District of 
Columbia v. Totten, 55 App. D.C. 312. 5 Fed. (2) 374); main¬ 
tenance of sprinkler on streets for the comfort, amusement 
and pleasure of children ( Tillman v. District of Columbia, 5S 
App. D.C. 242. 29 Fed. (2) 442); installation of fire control 
boxes ( District of Columbia v. May, 63 App. D.C. 10. 68 Fed. 
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(2) 7.55). and collection of garbage. ( Loube v. District of Co¬ 
lumbia , 67 App. D.C. 322.92 Fed. (2) 473). 

Attention is also invited tu recent cases decided by the Su¬ 
preme Court of the United States, which did not arise in the 
District of Columbia, in which the Supreme Court held cer¬ 
tain functions which are performed by the District to be 
governmental. These are maintenance of a police department 
(Indian Motocycle Co. v. United States , 2S3 U.S. 570. 579) 
and the maintenance of a water department ( Brush v. Com- 
tnissioner of Internal Revenue , 300 U.S. 352). 

In the Burr case, the court distinguished from the case of 
Buchanan v. Alexander, 4 IIow. 20. In the Buchanan case 
the court said: 

‘‘The important question is. whether the money in 
the hands of the purser, though due to the seamen for 
wages, was attachable. A purser, it would seem, can¬ 
not. in this respect, be distinguished from any other 
disbursing agent of the government. If the credi¬ 
tors of these seamen may. by process of attachment, 
divert the public money from its legitimate and ap¬ 
propriate object, the same thing may be done as re¬ 
gards the pay of our officers, and men of the army 
and of the navy; and also in every other case where 
the public funds may be placed in the hands of an 
agent for disbursement. To state such a principle is 
to refute it. Xo government can sanction it. At 
all times it would be found embarrassing, and under 
some circumstances it might be fatal to the public 
service. 

‘‘The funds of the government are specifically ap¬ 
propriated to certain national objects, and if such ap¬ 
propriations may be diverted and defeated by State 
process or otherwise, the functions of the government 
may be suspended. So long as money remains in the 
hands of a disbursing officer, it is as much the money 
of the United States as if it had not been drawn from 
the treasury. Until paid over by the agent of the gov¬ 
ernment to the person entitled to it, the fund cannot, 
in any legal sense, be considered a part of his effects. 

The purser is not the debtor of the seamen.” 
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The attention of the court is invited to the several provisions 
of law applicable to the disposition of the District of Columbia 
funds set forth in Title 20, Chapter 4. D. C. Code of 1929, 
under the heading “Finances’'., from which the following ex¬ 
cerpts are quoted: 

“The Collector of Taxes for said District shall col¬ 
lect all revenues of the District and deposit the 
amounts collected daily with the Treasurer of the 
United States.” (Sec. 62S) 

“All taxes collected shall be paid into the Treasury 
of the United States, and the same, as well as the ap¬ 
propriations made by Congress for the expenses of 
the District of Columbia, shall be disbursed for the 
expenses of said District, on itemized vouchers, which 
shall have been audited and approved by the Auditor 
of the District of Columbia, certified by said Com¬ 
missioners. or a majority of them; * * * (Sec. 

634) 

“All monies appropriated for the expenses of the 
government of the District of Columbia, together 
with all revenues of the District of Columbia from 
taxes or otherwise, shall be deposited in the Treasury 
of the United States, as required by the provisions 
of Section 634 of this Title, and shall be drawn there¬ 
from only on requisition of the Commissioners of the 
District of Columbia, such requisition specifying the 
appropriation upon which the same is drawn: * * *.” 

(Sec. 635). 

By the Acts relating to the office of the Disbursing Officer 
of the District of Columbia (Title 20. Sec. 63S. D. C. Code of 
1929). it is provided: 

“The disbursing officer shall be appointed by the 
Commissioners, and shall give bond to the United 
States in the sum of fifty thousand dollars, for the 
benefit of the United States, the District of Colum¬ 
bia. the Commissioners of the District of Columbia, 
and all persons interested conditioned for the faithful 
performance of the duties of his office in the disburs- 
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insr and accounting, according to law, for all moneys 
of the United States and of the District of Columbia 
that may come into his hands * * V 

The disbursing officer of the District of Columbia is thus 
the agent of the United States as well as of the District of 
Columbia, and the case of Buchanan v. Alexander, supra, ap¬ 
plies to the District of Columbia. 

The time consumed in the preparation of answers to the in¬ 
terrogatories propounded in a writ of garnishment is by no 
means small. If it be held that such a writ may be served 
upon the disbursing officer, he must compute the amount due 
the employee whose wages are garnished and gather such other 
information as may be called for by the interrogatories pro¬ 
pounded. All of this he must forward to the Corporation 
Counsel for the preparation of the answers. Should the dis¬ 
bursing officer make an error in computing the amount due the 
employee, or. should, in the press of public affairs, the em¬ 
ployee's salary be paid him after the writ has been served, or 
should the answer to the writ not be filed within time, the Dis¬ 
trict would be required to pay to the judgment creditor money 
of the taxpayers which was not legally due the employee. Fre¬ 
quently questions arise in garnishment proceedings as to just 
what is the amount due from the garnishee to the judgment 
debtor. The District thus would be drawn, at the expense of 
the taxpayers, into vexatious litigation in which it has no in¬ 
terest. When we consider that the District has upwards of 
12.000 employees and. in addition, from time to time owes 
money to numerous contractors, and other creditors, it will 
be seen that, if it now be held that the District is subject to 
garnishment, a large increase will be necessary in the person¬ 
nel of the disbursing office and the corporation counsel’s office 
to care for the additional duties thus entailed—duties which 
have no relation to the purposes for which the municipal cor¬ 
poration was created. 

Inasmuch as the Supreme Court, in the Burr case supra, 
based its decision on the implied intention of Congress to 



11 


waive the immunity of the Federal Government from suit with 
respect to ‘‘a governmental agency'’ launched “into the com¬ 
mercial world”, the question here necessarily is whether there 
was any implied intention on the part of Congress in creating 
the District of Columbia a municipal corporation to waive 
the immunity ordinarily existing as to such a corporation. A 
review of the legislative history of the District of Columbia 
may be helpful. 

By the Act of May 3. 1S02. incorporating the City of Wash¬ 
ington. (2 Stat. 195. D. C. C-ode of 1929. page 450) it was pro¬ 
vided that the City of Washington “may sue and be sued, im- 
plead and be impleaded, grant, receive, and do all other acts 
as natural persons”. We have been unable to find any case, 
and counsel for appellant cites none, where it has been held 
that this language rendered the City of Washington liable to 
garnishment. On the other hand, it was held in 1S55. in the 
case of Baltimore v. Root, S Md. 95. 63 Am. Dec. 692. that the 
City of Baltimore was not subject to garnishment although its 
charter contained the same language with respect to liability 
to suit as did the charter of the City of Washington. It must 
be remembered that the land now forming the District of Co¬ 
lumbia was originally part of the State of Maryland. The 
first Act creating the District of Columbia a municipal cor¬ 
poration was not passed until after the decision of the Mary¬ 
land court in the Baltimore case. (Act of February 21. 1871, 
16 Stat. 419. D. C. Code of 1929. page 469.) Under this Act 
the District of Columbia was authorized to “sue and be sued, 
plead and be impleaded”. In 1S72. in the case of Derr & 
Thovipson v. Lubcy, 1 MacArthur 1ST. the Supreme Court of 
the District, sitting in general term, the then highest court in 
the District, held that by these words Congress did not intend 
to waive the immunity of a municipal corporation from garn¬ 
ishment. On June 20, 1S74. Congress passed the temporary 
Organic Act, IS Stat. 116. D. C. Code of 1929. page 474, which 
repealed the provisions of the Act of 1S71 relating to the 
method of government of the District and set up temporarily a 
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commission form of government, but left unchanged the pro¬ 
visions of the Act of 1S71 with respect to the liability of the 
District to suit. Thereafter the two cases of Pottier & Stymus 
Manufacturing Company v. Taylor, 3 MacArthur. 4, and 
Brown v. Finley, 3 MacArthur. 77. were decided, in which the 
ruling of the court in the Derr case was followed. 

Then came the present Organic Act. the Act of June 11, 
1S7S. 20 Stat. 102, D. C. Code of 1920. page 477. by which it 
was provided in section 1: 

“The District of Columbia shall remain and con¬ 
tinue a municipal corporation, as provided in section 
two of the Revised Statutes relating to said District.” 

Section two of the Revised Statutes relating to the District 
of Columbia (Sec. 2. Title 20. D. C. Code of 1929.) was taken 
from the Act of 1S71 and reads as follows: 

“Sec. 2. The District is created a government by the 
name of the District of Columbia, by which name it 
is constituted a body-corporate for municipal pur¬ 
poses. and may contract and be contracted with, sue 

1 and be sued, plead and be impleaded, have a seal, and 
exercise all other powers of a municipal corporation 
not inconsistent with the Constitution and laws of the 
United States and the provisions of this title.” 

Thus Congress, by the present Organic Act, adopted the 
language of the Act of 1S71 with respect to the liability of 
the District to suit, which language had already been construed 
bv the highest court of this District as not constituting a 
waiver of the immunity of a municipal corporation from proc¬ 
ess of garnishment. It is a well recognized rule of construction 
that the presumption is that, where Congress adopts in a later 
Act words which have received a judicial construction in an 
earlier Act relating to the same subject matter. Congress 
adopted such words with the previous construction in mind. 
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In the case of Grover & Baker Sewing Machine Company v. 
Florence Sewing Machine Company, 18 Wall. 553, 584. the 
court said: 

“* * * the well established rule applies in constru¬ 
ing the later act, that words and phrases, the meaning 
of which in a statute have been ascertained by ju¬ 
dicial interpretation, are. when used in a subsequent 
statute, to be understood in the same sense.” 

See also: 

Mobile Trade Co. v. Lott, 12 Wall. 221, 224, 

The Abbotsford v. Johnson. 9S U.S. 440, 

Grcenleaf v. Goodrich, 101 U.S. 278, 281. 

United States v. Mooney, 116 U.S. 104. 

Logan v. United Slates, 144 U.S. 263. 301, 

Armstrong Co. v. Xu-Enamel Corp., 305 U.S. 315, 332. 

The same rule has been applied even in cases where the in¬ 
terpretation of the language in the prior statute was not ju¬ 
dicial but merely administrative. Brewster v. Gage, 280 U.S. 
327, 337. Helvering v. Reynolds Co., 306 U.S. 110. 114. 115. 

The Columbia Brick Company case was decided by this 
court in 1S93. forty-seven years ago. Had this decision mis¬ 
interpreted the intent of Congress. Congress has had ample 
time to correct the error. By failing to take action it may be 
assumed that Congress is satisfied with the law as there con¬ 
strued. 

Ill 

Garnishment will not lie against a municipality even after a check 

has been drawn 

Counsel for appellant lays stress upon the fact that one of 
the interrogatories propounded to the appellee was whether it 
had in its possession a check payable to the order of the judg¬ 
ment debtor, and he contends that, if a check had been drawn, 
the general rule of immunity of municipal corporations from 


14 


process of garnishment would not apply. In support of this 
contention he relies upon two cases. Mellon v. Orinoco Iron 
Co., 266 U.S. 121. and Miguel v. McCarl, 291 U.S. 442. In 
the Orinoco Iron Company case it was merely held that a 
court could require the Secretary of the Treasury and the 
Treasurer of the United States to deliver a check to a receiver 
appointed by the court to hold the proceeds thereof until the 
determination of a claim for an equitable interest in the fund. 
No;equitable interest is involved in this case. In the Miguel 
case it was held that a court had the power to compel the 
officers of the Government to pay to a retired enlisted man of 
the: Phillipine Scouts the pay and allowances to which he was 
entitled by law. We do not deny that the District of Columbia 
may. by an appropriate proceeding, be compelled to pay to 
an employee the salary he has earned, but that is a far differ¬ 
ent matter from requiring the District to pay over to some 
third party the salary due such employee. Since the cases 
upon which counsel for the plaintiff relies are cases against 
officers of the United States, it would necessarily follow that, 
if these cases are to be taken as authority for sustaining the 
issuance of a writ of garnishment against the District of Co¬ 
lumbia. they would equally be authority for the sustaining of 
a writ of garnishment against the United States. And yet, in 
the Burr case the court said: 

‘'The problem here is unlike that in Buchanan v. 
Alexander. 4 How. 20. where creditors of seamen of 
the frigate Constitution were not allowed to attach 
their wages in the hands of a disbursing officer of the 
; federal government. That ruling was derived from 
the principle that the United States cannot be sued 
without its consent.” 

And in the Buchanan case, the court said: 

“* * * So long as money remains in the hands of 
a disbursing officer, it is as much the money of the 
United States as if it had not been drawn from the 
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treasury. Until paid over by the agent of the govern¬ 
ment to the person entitled to it. the fund cannot, 
in any legal sense, be considered a part of his effects.” 

In no case, so far as we have been able to find, has it ever 
been held that a municipal corporation became liable to garn¬ 
ishment merely because a check had been drawn for the wages 
due its employee. On the contrary, it was expressly held in 
Havcrty Loan & Savings Co. v. McAfee, 179 Ga. G73. 177 S.E. 
241. that a check drawn for the payment of the wages of an 
employee of a municipal corporation was not subject to garn¬ 
ishment. And the same ruling was made in the case of Merrell 
v. Campbell, 49 Wis. 535. 5 X.W. 912. with respect to a “county 
order”. And it was also expressly held in the following cases 
that salaries due employees of a municipal corporation are 
exempt from garnishment so long as the same remain in the 
custody or control of the disbursing officer. Lay v. Hammond, 
212 Cal. GG5. 300 Pac. 10; Lewis v. Denver, 9 Colo. App. 32S, 
49 Pac. 317; Baltimore v. Root, 8 Md. 95. 63 Amer. Dec. 692. 
Here, the salary of the judgment debtor remains in the custody 
and control of the disbursing officer of the District of Colum¬ 
bia until the same is paid over to her either in cash or by check. 

CONCLUSION 

For the reasons stated it is respectfully submitted that the 
judgment of the court below was right and should be affirmed. 

El wood H. Seal, 
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